IN THE MATTER OF LI CENSE NO. 248370 MERCHANT MARI NER S DOCUMENT
NO Z-912727 AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Ni chol as CAMENCS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1697
Ni chol as CAMENCS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 14 Decenber 1966, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman's docunments for six nonths upon finding him guilty of
m sconduct . The specifications found proved allege that while
serving as Master on board the United States SS ALDH NA under
authority of the docunent and |icense above described Appellant:

1) on or about 7 Novenmber 1964 at Freeport, Bahanas,
wrongfully ordered third mate Wycke to nmake a false
entry of the draft on arrival in the deck | og;

2) on the sane date sailed the vessel fromFreeport with the
applicable load Iine unlawfully subnerged; and

3) bet ween 31 Decenber 1964 and 25 March 1965, wongfully
operated the vessel with an expired certificate of
i nspecti on.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records and inspection records of ALDINA, the vessel's |load |ine
certificate, and the testinony of certain w tnesses.

I n defense, Appellant offered in evidence his own testinony
and that of a witness, and certain docunents.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths.



The entire decision was served on 21 Decenber 1966. Appea
was tinely filed on 12 January 1967 and was perfected on 29 August
1967.

FI NDI NGS OF FACT

On all the dates in question, Appellant was serving as Master
of the United States SS ALDI NA and acting under authority of his
I i cense and docunent.

ALDI NA departed New Ol eans, Louisiana, at 0430 on 4 Novenber
1964. On the norning of 7 Novenber 19648 the vessel arrived at
Freeport, Bahanas. The third nate took forward and after draft
readings while circling the anchored vessel in a |aunch. The
readi ngs which he made and recorded on paper were 29' 11" forward
and 28' 11" (average) aft. The third mate did not observe the
plimsoll marks on either side. When he showed his readings to
Appel l ant, Appellant told himto enter the drafts in the deck | og
as two inches |less than he had observed. Pursuant to order he
entered in the |log readings on 29" 09" forward, 28 09" aft, giving
a nmean of 29' 03".

At Freeport the vessel took aboard 950 tons of fuel and 205
tons of water. (The Exam ner found that the vessel took aboard 205

tons of water. In his brief on appeal, Appellant asserts that he
t ook aboard 280 tons of water. Since the lower figure favors
Appellant, | will accept it.) Thus, there was a total of 1155 tons

of fuel and water taken aboard that day.

For ALDI NA, the tons per inch subnergence figure is 74. The
subnergence attributable to the |oading at Freeport is 15.6"

There is no evidence as to who read draft marks on departure
fromFreeport after loading. Marks were entered in the deck |og as
31' forward, 30" 06" aft, giving a nean draft of 30" 09" on
sailing. The Oficial Log Book shows a sailing draft of 30" 09"
and 30" 03" aft, giving a nean of 30" 06" on sailing. There is
al so no evidence that anyone |ooked at the plinsoll marks. The
actual nean draft on |eaving Freeport was either 30" 09" or 30
09. 5".

At the tinme of sailing from Freeport, with Sumrer |oad |ine
conditions applying, the required freeboard of ALDINA was 9 9
1/2". This permtted a nean draft of 30" 04 1/2".

On 12 Decenber 1964, at Bonbay, India, Appellant notified the
Anmerican consul that the certification of inspection of his vessel
had expired and asked for an extension. He was advised that
extension could not be granted in a foreign port.
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At Tunis, Appellant was given the sane advice.

The certificate of inspection of ALDI NA, which sailed from New
Ol eans on 4 Novenber 1964, expired on 30 Novenber 1964. \Wen the
vessel was at Venice, Italy, on 18 January 1965, the Coast Guard
Merchant Marine Detail O ficer from Naples advised Appellant that
he was sailing the vessel on an expired certificate of inspection,
and made a record of this fact in the vessel's Oficial Log Book.
Appel I ant advised this officer that his conpany's orders required
himto continue the voyage.

(The Exam ner made no finding of fact to this effect, although
his "Opinion" reflects that it occurred and the evidence of the
record shows that it occurred. | take official notice also that
this officer was a nenber of the staff of the Anmerican consul ate at
Naples, Italy.)

ALDINA did not return to the United States until 15 March
1965.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. G ounds for appeal are urged as to all specifications
found proved.

Briefly stated, Appellant urges that:

1) with respect to the specification alleging orders to nake
a false entry of draft record in the deck log, there is
no evidence that the order was wongful, nor that the
entries were false;

2) with respect to the specification alleging unlaw ul
subnergence of |eaving Freeport there is no reliable
evi dence of any kind to deduce the ship's condition on
| eavi ng Freeport; and

3) Appel lant did not commt an act of "msconduct" by
sailing on an expired certificate of inspection.

Just as Appellant's brief elaborates nore fully on these basic
grounds, nore el aborate consideration will be given in "OPlI Nl ON'
bel ow.

Appel | ant al so argues that even if the Exam ner was correct in
his findings the "penalty" was too revere.
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APPEARANCE: Schwartz and O Connell of New York, New York, by
Burton M Epstein, Jr., Esq.

CPI NI ON
I

On the question of Appellant's order to the third mate to
| ower the draft readings by two inches, Appellant had this to say:

"Capt. Canenos admtted that he instructed the third nmate
to correct the reading by the same two inches before it was
entered in the | og book" (Brief, p. 3), and;

"Capt. Canenos credibly testified that the cal culation
that he had made considering the cargo that had been | oaded
i ndicated that the draft readings which the third mate had
brought himwere incorrect.” (Brief, p. 4)

The brief also argues, sonewhat puzzlingly, that one of the
reasons Appellant had given to the third mate for believing that
his draft readings were wong was "that the draft taken in New
Ol eans on departure may have been incorrect, due to the |location
of the vessel at the pier side". It conpletely escapes one how an
erroneous draft reading at New Ol eans on 4 Novenber could have
i nduced an inproper visual observation three days |later.

However, it is interesting, for the nonent to go back to the
New Ol eans departure draft question because, as wll be seen
|ater, calculations by the Examner had nuch to do with his
findings on the unlawful submergence specification, and because it
illustrates the confused theories of Appellant both at hearing and
on appeal .

Both the deck I og and the Oficial Log Book entries give the
actual draft on |l eaving New Ol eans as 30" 11c forward and 30" 05"
aft, with a nean of 30" 08".

At hearing, Appellant testified that his draft on | eaving New
Oleans was " five or six inches lighter than the sunmer draft".
R-230. The sumer draft was 30' 04.5". |If the vessel was in the
condition described by Appellant, then its draft in seawater would
have been 29' 11.5". Wth the added subnergence of 8.25" for the
vessel's being in fresh water at New Ol eans, this neans that the
observabl e and recordable draft would have been 30" 7.75". Wth
t he scope of Appellant's own words, it can be seen that the "error™
he asserts in the New Oleans reading, as recorded in the |og,
coul d have been one quarter of an inch.
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At the sane page of the record, Appellant's counsel pinned him
dowmn. "Q Captain, you testified that when you left New Ol eans,
t he vessel was about five inches light. A Yes." Support for this
testinony was then adduced by reference to the very log entry
referred to above.

There is no nerit to Appellant's claimthat the New Ol eans
draft record was erroneous. There is even less to his argunent
that such an error induced a msreading of the draft at Freeport by
the third mate.

As to the calculations said to have been nade by Appell ant
(but not produced at the hearing) which led himto think the third
mate in error at Freeport, his argunment nust be rejected out of
hand. If his calculations proved that New Ol eans draft record,
and hence the Freeport observation, to be erroneous, he contradicts
hi msel f because his sworn testinony proves the New Ol eans record
to have been correct.

The question of conputation of draft versus observation wll
have to be returned |ater, but Appellant fails conpletely when he
attenpts to rebut the significance of an actually observed draft by
reference to unproduced cal cul ati ons.

Appel  ant urges also that the Exam ner was forced to find a
wongful order to enter a false record because he wanted to find an
unl awful subnergence on departure from Freeport. Since the
Exam ner found an unl awful subnergence of 9.5 inches on departure
from Freeport, Appellant argues, an order to change a readi ng by
two i nched woul d be w thout wongful notive because the two inch
di fference he ordered woul d not have hel ped himin covering up an
unl awf ul subnergence of over nine inches. | nust agree that the
means woul d not adequately "cover up” a 9.5" unlawful subnergence,
but many devices could be utilized together and, when all were
added up, the desired violation could be achieved. The enbezzler
is lucky who has to change only one digit in one record to nake
good his wong doi ng.

But the "notive" here is no longer seriously in question
Appel l ant admts that he required the reading of the draft to be
made. He admts that he ordered a different reading to be entered
in the |og. He has offered no valid reason for believing the
actual visual reading was wong that he ordered the chief nate to
make anot her reading and ordered the third mate to go with him and
then enter the correct draft in the log, he admts that no one
carried out any such order. R -231. He allowed the entry to
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st and.

An entry which does reflect the observed drafts is a false
entry and an unjustified order to nmake such an entry is an inproper
order.

Wth reference to the all eged unl awful submergence on | eaving
Freeport, the Exam ner has said, "To determ ne whether or not the
vessel was inproperly subnerged [when it left Freeport] we nust
start with the ship's load line figures at the tinme she left the
port of New Orl eans on 4 Novenber 1964." This he followed wth a
statenent of the recorded draft at New Ol eans, an application of
the fresh water allowance, an application of the TPl subnergence
figure to consunption of fuel and water from New Oleans to
Freeport, with a resultant conputed nean draft on arrival at
Freeport of 29' 10.25".

When TPl subnergence figure is then applied for the taking on
of 1155 tons of fuel and water at Freeport, this gave the Exam ner
a nmean draft on departure from Freeport of 31" 02". Wth an
all omable nean draft of 30" 04.5", this mnmeant an unlawful
subnergence of 9.5 inches.

For several reasons, | do not believe that all of this
conput ati on need be resorted to. First, the Examner, to determ ne
the gain in freeboard between New Ol eans and Freeport utilized
expendi ture figures beginning with 5 Novenber 1964. But the vessel
got underway from New Ol eans at 0430 on 4 Novenber. alnost twenty
hours of expenditure of fuel and water are thus not accounted for
in conputation of draft on arrival at Freeport. There is evidence
in the inconplete log entries of ALDI NA of the expenditure of fuel
during these hours although not of expenditure of water.

Further, the Exam ner accepted as true the testinony of the
third mate to the effect that Appellant ordered himto deduct two
inches from his draft readings on arrival at Freeport before
entering themin the [ og. (This testinony is referred to as a
"deposition", but actually it was taken in earlier sessions of the
heari ng before another Exam ner who then granted a change of venue.
Reference to this testinony as taken by "deposition” |eaves us with
the result that Appellant's pleas were al so taken "by deposition”
This is obviously not true. The Jacksonville record should have
been the basis for the addition of the New York record and not been

made an "exhibit". There were no "depositions" used in this case,
and the pleas were entered on the record before an Exam ner, not by
"deposition". The error is not, however, prejudicial to

Appellant.) The entries that this wtness falsely placed in the
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deck | og showed a draft of 29' 09" forward and 28 09" aft, with a
mean of 29" 03". |If this witness is believed, then the drafts that
he actually read cane to a nean of 29' 05".

It seens that if a wwtness testifies to having been ordered to
enter a two inch discrepancy in draft readings and is believed, so
that a person charged can be found to have ordered the making of a
false entry, then the wtness nust also be believed as to the
readi ngs which he actually nade. It seenms also that reliable
eyewi tness testinony as to the draft of the vessel on arrival at
Freeport is nore persuasive of the true draft than a conputation
which omts 20 hours of sailing tine.

For this reason, | accept the 29" 05" observed nean draft on
arrival at Freeport as the actual draft of the vessel. To this we
add the additional draft caused by the taking aboard at Freeport of
1155 tons of fuel and water. The Exam ner conputes the addition to
the draft as one foot, three and seven eights inches (Finding 38).

| ndependently, | conpute the additional subnergences as one foot
and 3.6 inches. This still gives a nean draft on departure from
Freeport, using the observed drafts on arrival as a base, of 30
08.5". these figures give an overload of four inches.

|V

But even this was not needed to find the specification
al | egi ng unl awf ul subnergence proved in this case. The record in
the O ficial Log Book, required by |l aw shows a nean draft | eaving
Freeport of 30" 06". The record in the deck log, contradicting the
Oficial Log, shows a nean draft on | eaving Freeport of 30" 09".

Since this is not a penalty proceeding, the anmount of unlawf ul
subnmergence is not nmaterial. It is the fact of unlawul
subner gence that counts.

The O ficial Log Book and deck log entries here record nean
drafts that establish prinma facie a case of unlawful subnergence.

Vv

It is a matter of sone concern here that the officer assigned
to read the drafts at Freeport testified that he did not | ook at
the plinsoll marks at all. Since the load-line certificate clearly
i ndi cates the distances between the marks established an observer
of drafts can just as easily estimate, at the sane tine, the
cl earance or subnergence of the applicable plinsoll line. It could
well be held negligence if a responsible officer fails to | ook at
the plinsoll mark.



It may be noted here that Exhibit 3, the page of the Oficial
Log Book of ALDI NA containing the draft and load |ine statistics of
the vessel shows that departure from Freeport the drafts, as
menti oned before, were recorded as 30" 09" forward, 30" 03" aft.
The entries in the colum headed "Load Line Marks" are 30" 06" and
30" 06". What Appellant neant by these entries is not known. They
| ook like draft figures, but they are different fromthe entries
under "Draft". It is possible that they neant "nean draft”. It is
to be hoped that the newer form of Oficial Log Book nekes it
crystal clear that this colum is designed to reflect freeboard by
i ndicating the anount of immersion into water. The inportance of
observation of the plinsoll mark when drafts are taken is
enphasi zed.

In any event, apart from conputation, the Oficial Log Book
here, w thout nore, establishes the unlawful subnergence of the
vessel on |leaving Freeport, and no contradicting evidence has been
subm tted.

Ei ther on conputation fromthe observed draft on arrival at
Freeport to which is added the TPl subnergence for fuel and water
t aken aboard at Freeport, or on the Appellant's official record of
his draft, or the deck log's record, the vessel was overl oaded.

\

At hearing, Appellant anticipated that he mght have to defend
against the prima facie evidence in his Oficial Log Book.

In Appellant's testinmony on exam nation by Counsel, there
appears the following with respect to Exhibit "3", the Oficial Log
Book entries as to drafts:

"Q | point to the line marked " Freeport', dated
Novenber 7th, 1964. could you tell me fromthis |ine what the
load lineis - I'll withdraw that. The |ine marked " Freeport'
is under the colum "Port of Sailing", is this the reading

when the vessel sailed from Freeport?

"A That's supposed to be the readings on the ship
itself when it sails from Freeport?

"Q On the third and forth entries - the last two
entries on the "Freeport' line and ask what is on that |ine.

"A. On the line - 30" 9" forward, 30" 3" aft, nean
draft: 30" 6".

Q Now, Captain, fromthis governnment exhibit 3, does
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that indicate that there was an excess?
"A. On the way that it is shows that there is, yes

"Q Do you know whether this is the actual reading at

Freeport?

"A. This is the one on the ship's log, which |
transferred. | can't change it, so | transferred the sane
thing and | put it in the official log. It was a m stake from

t he begi nni ng.

"Q In other words, it is indicated by this official |og
entry that you were overl oaded according to the applicable
| oad |ine?

"A. According to what ny officer put on the ship's log."
R- 232, 233.

What Appellant was trying to do at hearing, and is persisting
in attenpting on appeal, is alnost incredible in its inconsistency.
First, a justification is offered for ordering a change of draft
reading on arrival at Freeport on the grounds that Appellant knew
the reading was wing. Then, the dial ogue between Counsel and
Appel I ant just above shows that he felt bound to nmake entries in
the Oficial Log Book because they had been entered in the deck
| og, even though he knew they were wong, just as he knew the
observations made on arrival at Freeport were wong, because his
cal cul ati ons showed that they nust be w ong.

The ethical niceties which make a distinction here are not
percepti bl e. There is, however, one fact which underm nes
Appel lant's contention. VWhatever led him to enter into the
Oficial Log Book draft entries which prima facie showed
over| oadi ng, as he and his counsel admtted, it was not because he
felt conpelled to do so be erroneous entries made in the deck | og,
whi ch he was forced to copy.

The readings in the deck log for draft on sailing from
Freeport were 81" 00" forward, and 30" 06" aft. This gave a nean,
in the deck | og of 30" 09".

Cbvi ously, Appellant was not constrained to record in his
O ficial Log Book what he found entered in his deck |og book
because he did not do so. He lowered his nmean draft in the
O ficial Log Book by three inches from what was recorded in the
deck log. The defense offered in the dialogue of Appellant and
Counsel quoted above it w thout neaning.
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Most significantly, it is noted that the observed nean draft
as recorded in the deck |1og book on departure from Freeport, 30
09", is not nmuch different fromthe draft obtained by conbining the
third mate's observations on arrival at Freeport with the TPI
subnergence figures, stated above as 30' 08.5".

Appellant's protestations about errors of his mtes and
draft-recorders are not persuasive because Appellant's own
testi nony and expl anations are self-contradictory.

VI

A curiosity in Appellant's <clainms here nust be noted. The
records in the deck log of ALDINA and in the Oficial Log Book
relative to drafts, are frequently inconsistent. Appellant asserts
that the Exam ner has "sel ectively" chosen from anong contradictory
figures and : "That there is not one shred of evidence or
testinmony affording any basis for a selective choice which the
Hearing Exam ner seized upon. Any one figure appearing in the
exhibits introduces [voyage records of the vessel maintained by
Appellant] is just as reliable - and wunreliable - as any other
figure."

Appel l ant's argunent here nust be rejected. The "Load Line
Act of 1929" requires a naster to keep certain records. Appellant
is saying here, in effect, that since he has not conplied with the
|aw as to these records, there is no reliable record which may be
a predicate for findings against him Since every record is of
doubtful reliability, says Appellant, no record is usabl e agai nst
him hence there is no evidence fromwhich findings can be deri ved.

| hold here specifically to the contrary. Every voyage record
mai nt ai ned by a master, by customor law, is usable in evidence
agai nst him and when contradictions appear the nore prejudicia
entries may be "selectively" used. If the rule were otherw se
there would be an open invitation to masters to falsify all draft
entries, to make them contradictory, and thus to render them
valueless in determning whether an unlawful subnergence had
occurred. Refusal to abide by the |law would becone, according to
Appel lant's theory, conplete defense to a charge of violation of
t he | aw

VI
Appellant's | ast attacks on the Examner's findings have to do
with the sailing of the vessel on an expired certificate of
i nspecti on.

The first thrust, |abeled "short answer' defense", is that the
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regulation cited by the Examner as prohibiting sailing on an
expired certificate, 46 CFR 71.01-20, is so "anbi guous and obscure"
as not to be controlling in the case. This is simlar to the
wor di ng of attacks on statutes as being "void for vagueness".

The second is that a definition of "m sconduct” nust depend
upon what a "reasonable man" would do as against a standard of
conduct which nust be applied in the circunstances. (Appel I ant
argues that since a Coast CGuard official, "shipping conm ssioner"
signed on the crew for a voyage from New Ol eans to Bonbay, a
voyage which could not be conpleted before the expiration of the
certificate of inspection, and since two Anerican consuls, at
Bonmbay and Tuni s, advised himthat the vessel "should continue to
operate", a "reasonable man" woul d properly do what Appellant did.
Brief, p. 17).

Wil e the Exam ner quoted the | anguage of 46 CFR 71.01-20 in
his decision (D-15) it is obvious than this regulation is nerely
expositive under law and not a "regulation" issued to inpose
specific standards within [imts authorized by |law. The regul ation
par aphrases part of 46 U S.C.  399. Starting with the sentence
before the first proviso, this section, as pertinent, reads:

"No vessel required to be inspected under the provisions
of Title 52 of the Revised Statutes shall be navi gated w thout
having on board an unexpired regular certificate of such
i nspection on such tenmporary certificate: Provided, however,
That any such vessel operated upon a regularly established
line froma port in the United States to a port of a foreign
country not contiguous to the United States whose certificate
of inspection expires at sea or while said vessel is in a
foreign port or a port of Hawaii may lawfully conplete her
voyage w thout the regular certificate of inspection or the
tenporary certificate required by this section, and no
l[Tability for penalties inposed under Title 52 of the Revised
Statutes for want of such certificate until her voyage shal
have been conpl eted; Provided, That said voyage shall be so
conpleted within thirty days after the expiration of said
certificate or tenporary certificate. "

It is not understood why the Exam ner quoted that regulation
and not the statute, although he cited the statute at D-15.

But once it is seen that a statute is involved, two things
beconme apparent imediately. First, the attack based on the idea
of "void for vagueness"” nust fall. Only a United States Court may
abrogate an Act of Congress. The statute may be interpreted; it
may not be di scarded.
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Next, since a statute is involved, Appellant's "reasonable

man" theory, inported fromtort liability, becones irrelevant. It
is no longer a question of what standard a reasonable man woul d
foll ow under a given set of circunstances. It is a question of

whet her the statute's command has been obeyed.

As pertinent here, the statute declares that no vessel subject
to Title 52 of the Revised Statutes may be navigated w thout an
unexpired certificate of inspection aboard. This vessel was
navi gated wi thout an unexpired certificate of inspection aboard.
This vessel was navigated, from 1 Decenber 1964 to 15 March 1965
w thout an unexpired certificate of inspection aboard. Prinma
facie, there was a violation of the section.

The section itself however provides an exception. The
exception, (again, as pertinent here) applies only to a vessel
which is on "a regularly established line". It applies also only

when a vessel on "a reqgqularly established line" conpletes its
voyage within thirty days of expiration of the certificate.

I X

For the nonment, because of the organization of Appellant's
brief, it is necessary to back track. When speaking of the
vagueness of the regulation (and this point has been di sposed of by
reference to the fact that a statute is involved), Appellant
conpl ai ns that:

"As an exanple, there os nothing in the evidence to show
t hat Captain Canenos' vessel was "upon a regularly established

line ".
Brief - 15

Appel l ant is correct, but m sconceives his position. There is
absol utely no evidence that Appellant's vessel was on "a regularly
established line". There is evidence, to the contrary, that the
vessel and its owners were seeking "cargoes of opportunity". under
the terns of the statute, Appellant's conplaint is pointless. Once
it was shown that he navigated his vessel w thout an unexpired
certificate of inspection, the burden fell upon himto show that
his vessel was "upon a reqgularly established |ine".

Even if he had been able so to prove, he would have had to
show that he returned to the United States within thirty days of
expiration of the certificate of inspection in order to gain the
beneficial results of the statute. The vessel here did not return
to the United States until four and one half nonths had el apsed
fromthe date of expiration of its certificate.
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Appel lant's argunment on this point has no nerit.
X

Since Appellant has referred to the presence of a "shipping
comm ssioner"” aboard the vessel prior to its sailing on a voyage
from which it could not return before the expiration of its
certificate of inspection, as sonehow condoning all |ater acts of
Appel lant, it nust be pointed out that a person perform ng duties
under the "Shipping Conm ssioner Act of 1872" had nothing to do
wi th inspection of vessels under Title 52, Revised Statutes.

A crew may be signed on, and the vessel may still have to go
t hrough three or four ports before its "certificate of inspection”
i's issued. The "shipping conm ssioner” is not required to | ook
into the qualifications of the vessel, only the docunentary
qualifications of the crew. Assumng that the conm ssioner had
been aware of the expiration date of this certificate, there would
be no reason for himnot to know that a new certificate m ght even
t hen be being prepared for delivery to the ship.

Xl

The accounts of Appellant's visits to consul ates at Bonbay and
Tunis are supported by letters fromthe two consul s.

The letter from Bonbay (P. C. Exhibit "D') indicates that
there was no record of a discussion but states that Appellant woul d
have been advi sed that no extension of a certificate could be nade
abroad, but that "the vessel continues to operate under the expired
certificate until arrival at a United States port".

The letter from Tunis indicates that the consul referred to
section 524.3 of the Foreign Affairs Manual, which reads:

"When a vessel's Certificate of Inspection, issued by the
United States Coast QGuard, expires before the return of the
vessel to the United States, no action shall be taken by a
consul ar officer, since the certificate of inspection cannot
be extended abroad. The ship wll continue to operate under
the expired certificate until arrival at a United States
port."

But Appellant's brief omts reference to the testinony of a
witness called by hinself, the Coast Guard Merchant Marine Det ai
O ficer at Naples, Italy, of whose position as a nenber of the
Staff of the Naples consulate | take official notice. This officer
had boarded the vessel at Venice on 18 January 1965. He has nade
an entry in the vessel's Oficial Log Book on 19 January, which
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i ncl uded this | anguage:

"Also called Captain's attention to fact vessel is now
apparently operating in violation of U S.C. 435 in that the
Certificate of Inspection expired Novenber 30, 1964." R-138

This witness also testified at | ength about his specific advice to
Appel l ant that the vessel was operating in violation of law R-141

Appel l ant urged at trial since this witness admtted that he
could not "arrest" the vessel under the cited statute, although he
had been appri zed by Appellant that his owner's orders called for
conti nued navigation of the vessel, there was another "condonation"
by a "reasonabl e man".

It is imuaterial here whether "arrest"” of an Anerican vessel
can be made in a foreign port. Appellant was actually on notice
that he was navigating in violation of law in addition to his
notice by the Act of Congress itself.

Xl

One last point may be noted. Appel l ant was charged with
navigating the vessel with an expired certificate only from 31
Decenber 1964 to 15 March 1965; whereas the certificate had expired
on 30 Novenber 1964. The Investigating Oficer who drew up the
charges evidently considered the thirty day period referred to in
the second proviso as, not a "grace" period, but a period of
"innocence". This construction is not correct.

First, it is repeated, this proviso is available only to a
vessel "upon a regularly established line". As Appellant admts,
t here was no evidence that his vessel was on such a "lin". Thus
the proviso had no application to this case at all.

Second, it nust be noted that the first proviso is very

careful ly worded. It does not weaken the prohibition against a
vessel's operating upon an expired certificate, which imedi ately
precedes the proviso. It does not nake the operation "lawful". It

serves only to say that "no liability for penalties inposed by
Title 52 of the Revised Statutes for want of such certificate shall
be incurred until their voyage shall have been conpleted".
Protection from"liability for penalties" is then limted to the
case in which the vessel conpletes its voyage within thirty days of
the date of expiration of the certificate.

The statute's terns, then, do not provide for a period of
"innocence" for thirty days. They say only to a vessel to which
the first proviso applies, in effect. "Your unlawful navigation on
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an expired certificate will not be subject to a penalty inposed
under Title 52, Revised Statutes.” (There is no need here to
di scuss the distinctions anong "penalties", "penal actions", and
suspension of licenses.) The point is that even if a vessel cones
within the first and second provisos of 46 U S.C. 399, and does not
return within the thirty day grace period allowed, it has been
navi gated unlawfully for the entire period from the date the
certificate expired.

A fortiorii, since the provisos never did apply to ALD NA,
Appel  ant was navigating the vessel in violation of law from 1
Decenber 1964 not from 31 Decenber 1964, and should so be charged.

X
Appel l ant |ast contended that the Examner's order was too
severe. (Appel lant used the word "penalty” which | consider
i nappropriate). | do not think it is. | cannot close ny eyes to

an obvious fact. Appellant's vessel was bound from New Ol eans,
Loui si ana, to Bonbay, eastward, at a tine when the Suez Canal was
open. Hi s testinony indicates, and his voyage records show, that
the only purpose of his call at Freeport, Bahamas, was to take on
fuel and water.

When a vessel is bound around the world, or half way round the
world, it is understandable that its adjustnments of cargo | oading
and fuel carriage should be calculated to carry maxi num anount of
cargo, with reasonable stops for bunkering enroute.

It has not been asserted here that a stop at Freeport,

Bahamas, within three days of departure froma U S. port, is
economcally desirable because of the |ower cost of fuel in
Fr eeport. | can envision however that a vessel on a voyage to

Bonbay from New Ol eans could conveniently fail to | oad enough fuel
at departure, and thus carry nore cargo at departure from the
United States, but then stop for a day at Freeport and load to a
full bunker capacity, thereby overl oadi ng the ship.

ORDER

The order of the Exanm ner dated at New York, New York, on 14
December 1966, is AFFI RVED

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 9th day of April 1968.
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